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Overview

Usdaw is the UK's fifth largest union, representing around 370,000 members across the UK.  Most of our members work in the retail sector but we also have a substantial membership in the distribution, food manufacturing, pharmaceutical and home shopping sectors. Usdaw holds national agreements with four of the UK's biggest food retailers – the Co-op, Morrisons, Tesco and Sainsbury's, and we also have recognition with Asda for all stores in Northern Ireland as well as the Asda Express Stores in England, Scotland and Wales.  In the non-food sector we negotiate pay with Argos, Next Distribution, Ocado and Poundland nationally, as well as Primark in Northern Ireland.  We also hold a range of agreements covering food manufacturing and distribution sites at national and local level. 

Usdaw strongly welcomes the commitment from the Labour Government to tackle one-sided flexibility, which we know has a negative impact on workers’ mental health, family lives and financial security, hampering economic growth and productivity. It is right and fair that workers, who for too long have carried all of the risk regarding flexibility, should have much-needed security. 

We recognise the considerable work that has been done to introduce these rights into law. However, we are deeply concerned at the unnecessary level of complexity and the multiple opportunities for avoidance resulting from the proposals contained in this consultation. The overall impression created is that, in response to unsubstantiated complaints from some elements of the business lobby, the Government is seeking to undermine its own policy by creating multiple carve-outs, which risk ultimately making these rights meaningless or, unthinkably, leaving low-paid workers worse off than they are currently.

Usdaw was heavily involved in the development of Labour’s Plan to Make Work Pay, which formed a key part of the Government’s Manifesto Commitments during the 2024 General Election Campaign. We are absolutely clear that every word within the “Zero hours contracts and one-sided flexibility” section of Make Work Pay was entirely deliberate and intended as a promise to the electorate. Furthermore, this section was clearly understood, with the commitments forming a key reason for people to vote Labour. As such, it is abundantly clear that the Government must introduce the rights discussed within this consultation to all workers. There is also a clear obligation on the Government to introduce a 12-week reference period in all scenarios, as outlined in Make Work Pay. 
For the purposes of clarity, we have quoted the wording from the Plan to Make Work Pay below, adding our own emphasis on relevant words. 

“Labour will end ‘one sided’ flexibility and ensure all jobs provide a baseline level of security and predictability, banning exploitative zero hours contracts and ensuring everyone has the right to have a contract that reflects the number of hours they regularly work, based on a twelve-week reference period.
 
“We have an ongoing commitment to protect the integrity of these policies and will put in place anti-avoidance measures where necessary. We will ensure all workers get reasonable notice of any change in shifts or working time, with compensation that is proportionate to the notice given for any shifts cancelled or curtailed.” 

Short and zero hours contracts have been a significant issue for Usdaw members for many years. In 2018, the Union launched our Time for Better Pay campaign. Survey data from this campaign, which included responses from over 10,500 workers showed the short hours contracts disproportionately impacted those on low pay, women workers and disabled workers.
The survey data also showed that the issue disproportionately impacted young workers. Only 4 in 10 workers aged between 18-24 had contracts that reflected their normal working hours, whereas 7 in 10 workers aged between 55 and 64 almost exclusively worked hours which are contractually guaranteed. Looking at the other end of the scale, over half of young workers, aged between 18 and 24, were reliant on insecure hours for more than 20% of their income, this figure drops to around 1 in 5 for those workers aged between 55 and 64. A lack of secure contracts has been significantly impacting the ability of young workers to enter and remain in the workforce over a long period of time. 
The data also showed a clear link between insecure work and mental health. Out of those individuals who had no, or only a small level of, insecure hours, around 59% reported that financial worries were having an impact on their mental health. However, as people’s reliance on insecure hours grew, so did the rate at which they reported strains on their mental health. For workers who relied on insecure hours for at least 40% of their working hours, 73% reported that financial worries were impacting their mental health. This is not just the lack of certainty over whether people’s income will be able to pay the bills next month but also the fear that, all too often, shifts can be taken off people at a moment’s notice. The figures have been reproduced within the table below:
[image: ]







While their normal working hours are often not incorporated into their contract, for many retail workers there is an expectation from employers that they will provide additional availability, typically at 1.5 or 2 times the number of hours that they are contracted for. So, for example, a worker with a contract for 15 hours a week may need to give their employer 30 hours a week of availability, within which their hours can be scheduled and moved around, a process which is increasingly controlled by algorithms. If a worker was unable to attend work at any such time within their availability window, they would be subject to disciplinary procedures. They are therefore extremely limited in their capacity to seek a second job to gain more guaranteed hours in their contract, and the requirement of flexibility once again falls disproportionately on the employee. 
The call for guaranteed hours has been roundly supported over the course of many years. Matthew Taylor’s Review into Modern Employment Practices first highlighted the issue of one-sided flexibility in 2017. This led to the Low Pay Commission’s review of one-sided flexibility in 2018. The tripartite review, which included representation from the Federation of Small Business and the Recruitment and Employment Federation, recommended that workers should be given:
· Contract stability: A right to switch to a contract that reflects normal, regular hours worked.
· Schedule notice: A right to reasonable advance notice for work schedules.
· Shift compensation: A right to financial compensation if shifts are cancelled or cut short without reasonable notice.
Around the same time, the British Retail Consortium published a paper entitled, 'How to build, retain and empower your retail workforce'. In it, the BRC stated that, ”Creating a mutually understood definition of flexibility – weighted we would suggest in favour of employees, is key – if improvements to retention, engagement and productivity are desired.”

The Parliamentary Business and Trade Committee then reviewed the provisions within the Employment Rights Bill. When reviewing this section, and having heard evidence from a range of stakeholders, they made the following clear and unambiguous recommendation:

Defining what counts as low-hours creates a loophole that can be exploited by companies to avoid their obligations set out in the Bill. We echo Usdaw’s recommendation that the reference to ‘a minimum number of hours, not exceeding a specified number of hours’ under section 27BA (3) should be removed from the Bill.

Whilst the provision has not been removed from the Act, the intent of the Committee’s decision can most effectively be implemented through a threshold of 48 hours per week in secondary legislation.

Q1.a: For directly engaged workers, which of the following options should 
the hours threshold be: 

[Y] 48 hours per week 
[ ] Other (please specify) 
 
Q1.b: Please explain your answer   

As highlighted in our introduction, the only method of delivering on the Government’s clear Manifesto commitment is through either determining not to have a threshold, or, if in the unfortunate event one is determined, for that to be set at 48 hours. There is no democratic justification for any other determination in this area. 

Furthermore, Usdaw firmly believes that any hours threshold will lead to unintended consequences, which will either result in the right not being effective and/or leave people in a worse off position than they are ahead of the right coming into effect. This was the reasoning behind the Business and Trade Committee’s recommendation in this area. 

If the figure is any lower than many full-time hours contracts, indeed if it is lower than 48 hours per week, it is likely to significantly distort the Labour Market and cause unintended consequences. Primarily, if the figure is set at a level that is particularly low, it will have a negligible impact on tackling the issues raised above. A ‘low hours’ contact provision of, for example, eight hours per week would simply result in a replacement of zero hours contracts with eight hours contracts.. Furthermore, it could result in employers who typically offer, for example, ten-hour contracts, choosing to offer eight-hour contracts as such a contract would be seen as a legally acceptable, indeed a legally endorsed, floor for a contract.  
From Usdaw’s recent survey of 8,323 members, only 194, or 2.3%, were contracted to eight hours per week or fewer Therefore, any such threshold if set around eight hours per week would effectively be meaningless, not to mention a complete failure to implement the commitments made in Make Work Pay, which the public voted on.  
Any halfway house of a low hours provision that falls somewhere between an incredibly low number and a standard definition of full-time such as 48 hours a week, would create a variety of ‘cliff-edge’ scenarios and unintended consequences. For example, if the low hours threshold is set at 20 hours, this would mean that anyone on a contact greater than 20 hours would not have a statutory right to increase their contractual hours irrespective of how many hours they undertook during a relevant reference period. However, an individual employed on a contract of 19 hours per week would have the right.  
Therefore, in this scenario, this is likely to create an incentive for employers to only offer hours above the contractual minimum to those workers already contracted to greater than 20 hours per week, meaning that those on lower hours contracts would miss out on additional hours above the contractual minimum. As a result, a low hours provision at around or below 20 hours per week could actually perpetuate low hours and low earnings for many workers. The same could be said for anything up to 48 hours per week. Usdaw’s latest survey of over 8,000 members shows that 41% of women are contracted to 20 hours or fewer per week whereas on 22% of men are on this type of short hours contract. Furthermore, 41% of disabled workers are likely to have such a contract as opposed to 31% of non-disabled workers. 
Equally, based on the above hypothetical figures, it would be harder for individuals who require lower hours contracts to find employment. If, for example, a women needed a contact of 16 hours for childcare purposes, an employer offering such a term would be aware that if that worker worked 30 hours per week over a relevant reference period, they would have a statutory entitlement to a contract of 30 hours per week. However, if they employed someone on a 21 hour per week contract, that worker would not become entitled to a contract that reflects their normal hours, irrespective of how many hours they work. This would create a disincentive for the employer to offer the woman with childcare employment and create a barrier to employment for the individual.  
Individuals may end up believing they have to commit to a certain number of hours, end up stretching themselves beyond what they are capable of committing themselves to and then fail to attend shifts at the last minute. This situation is potentially bad for employers and employees.  
  
Q1.c: Which option(s) (including any not outlined above) do you think could 
have an impact on the number of contracted hours in job offers? 

The purpose of these provisions is to have an impact on the number of contracted hours in job offers and therefore any option will have an impact. The question is whether this will be a positive impact for all workers, as intended through Labour’s Plan to Make Work Pay, a minimal impact for some workers and/or a detrimental impact for many workers. 

As outlined above, Usdaw is clear that any measure below 48 hours will have a significant, and negative, impact on the Labour Market. Unless the Government sets the threshold at a level that covers all, or nearly all, workers, i.e. at 48 hours, any threshold will create opportunities for employers to game the system.

Analysis of the Labour Market survey shows that there are 2.5million workers contracted to short or zero hours contracts, i.e. their working hours regularly vary. Usdaw’s survey data, from 7,500 members tells us that just over half our members (55%) regularly work hours above their contractual level. While, as expected, those with fewer hours in their contract are more likely to work additional hours, there are still significant proportions of workers on contractual hours above the Government’s preferred threshold levels who rely on additional hours. 

TUC analysis of the Labour Force Survey indicated that workers on Zero Hours Contracts have a median working week of 20.0 hours and a mean average week of 21.9 hours. As such, a threshold set even at the highest point of the Government’s preferred option, would not cover the average working hours of half of zero hours contract workers. Usdaw is deeply concerned, as demonstrated below, that, in light of experience through the Agency Workers’ Regulations, employers will restructure employment contracts so that the threshold becomes the maximum contractual number of hours, especially for zero hours contract workers. 

It is clearly possible, and likely, that employers will simply stop offering hours under a zero hours contract and instead offer a new contract based on the threshold number of hours. As explained below, if the proposals are not implemented properly, this could even be on an annualised version of the threshold number of hours. Therefore, even at the top end of the Government’s preferred option for the threshold, only 50% of zero hours contract workers would get a contract based on their normal working hours. This is clearly not the purpose of the provisions and further makes the case for the hours threshold either not to be set, or if that is not possible, for it to be set at 48 hours.

Q1.d: Which option(s) (including any not outlined above) do you think 
could have an impact on the availability of additional hours for workers? 

Choosing not to implement a threshold, or implementing one at 48 hours per week, is the only way of ensuring that there is no introduction of perverse incentives on employers to offer hours to particular workers simply to avoid obligations under these provisions. Giving the right to all workers means that no employees will be treated more or less favourably simply on the basis of whether they may qualify for the right.

There has been recent significant experience, through the introduction of the so called ‘Swedish Derogation’ provisions within the Agency Workers’ Regulations, of how exemptions to employment rights can significantly alter the jobs market. Prior to the implementation of the Agency Workers’ Regulations, agency workers across Usdaw sectors were engaged as workers by the agency to work for the hirer. The Regulations created a provision where the right to equal treatment to pay could be avoided through the agency employing the individual and effectively seconding them to the hirer. This exemption led agencies and hirers across Usdaw sectors, and much more widely across the economy, to cancel previous worker contracts and instead for the agency to offer a contract of employment to the worker. To limit the agencies’ liability for this employment, the worker/employee was offered an annualised hours contract of just 336 hours per year. 

This was clearly action solely intended to ensure that the worker did not qualify for equal treatment to pay, in breach of the spirit of the regulations. 

Matthew Taylor’s 2017 Review of Modern Employment Practices clearly outlined how employers and hirers can abuse provisions to take advantage of workers.

“Many have raised concerns about the use of “Swedish Derogation” contracts – named after the original derogation in the Agency Workers Directive. There have been numerous examples cited of agency workers forced to accept these contracts either at the start of an assignment or after 11 weeks. While this is unlawful (the AWR specifically prohibits the structuring of assignments to avoid equal pay), it is clearly happening. What is more, it is far too easy for employment businesses, and increasingly umbrella companies, to avoid paying workers between assignments anyway. Sometimes this is because agency workers get work through another company and fail to draw down what they are owed. However, we have also heard examples of recruitment agencies structuring short term assignments to avoid their liability.”

This example demonstrated the negative impact loopholes can have on the Labour Market, as well as the ability to create the need to go back later and fix the issues. This should not be allowed to happen through the threshold on guaranteed hours.

In 2011, when the Agency Worker Regulations came into force, the Labour Force Survey estimated that there were between 650,000 and 665,000 agency workers. According to analysis of the current Labour Force Survey, the provisions under discussion in this consultation will affect an estimated 1.5 million workers. The Government’s own figures, which we believe is a significant overestimate, predicts that the proposals could impact 99% of the workforce. As Guaranteed Hours provisions could impact twice as many workers, and potentially much more than this, the Government needs to take significant steps to deliver on the section of the Manifesto which stated, “We have an ongoing commitment to protect the integrity of these policies and will put in place anti-avoidance measures where necessary.” The willingness of employers to find ways to circumvent these provisions should not be underestimated. 

In light of the above, Usdaw is gravely concerned that an hours threshold that is set too low would simply create a new contractual hours floor that fails to provide workers with the security and predictability they need. 

Furthermore, for those who cannot accept a contract above the threshold, anything below a 48 hour threshold would likely result in a drop in available additional hours. 55.02% of respondents to Usdaw’s latest survey of 8,000 members were women, who are significantly overrepresented in those who are contracted to work 20 hours or fewer. Women make up 68.41% of those contracted to work 20 hours or fewer. 

 
Q1.e: Which option(s) (including any not outlined above) do you think could 
have an impact on the availability of additional hours for particular groups 
of workers sharing a protected characteristic under the Equality Act 2010? 

As stated above, Usdaw does not accept the need for a threshold, however if it is determined that one should be implemented, the only acceptable level is at 48 hours per week. Anything below this level will have a particular, and disproportionate, impact on those with protected characteristics under the Equality Act 2010. 
TUC analysis of the LFS indicates that the majority of Variable Hours Workers are women, and that BME workers, especially BME women, are more likely to be VHWs than white workers. The majority of VHWs in Great Britain—52.4 per cent—are women. Some 39.1 per cent of VHWs are white women and 13.3 per cent are BME women. Additionally, BME workers, especially women, are more likely to be a variable-hours worker than white workers. Around 11.9 per cent of BME women workers and 10.8 per cent of BME men workers are VHWs, compared with around 7.8 per cent for white men and 8.5 per cent for white women workers. The disproportionate concentration of BME workers in variable hours and other forms of insecure work shows that variable hours contracts are exacerbating structural inequalities in the labour market.
Estimated variable-hours workers by sex and ethnicity 
	 
	Count
	Proportion of variable-hours workers
	Prevalence

	Female
	1,320,000
	52.4%
	9.1%

	Male
	1,200,000
	47.6%
	8.4%

	BME
	641,000
	25.5%
	11.3%

	White
	1,878,000
	74.5%
	8.1%

	BME female
	334,000
	13.3%
	11.9%

	White female
	986,000
	39.1%
	8.5%

	BME male
	307,000
	12.2%
	10.8%

	White male
	892,000
	35.4%
	7.8%



This TUC analysis corresponds with Usdaw’s analysis of our own survey of over 8,000 members. In this survey 41% of women were contracted to 20 hours or fewer per week whereas on 22% of men were on this type of short hours contract. Furthermore, 41% of disabled workers are likely to have such a contract as opposed to 31% of non-disabled workers. Our latest survey data also shows that 59.75% of workers aged 16-24 are on a contract at or below 20 hours whereas only 34% of workers aged  55-64 on this type of contract. 
As demonstrated in our previous answers, the impact on these workers will depend entirely on whether the provisions are implemented effectively or not. An hours threshold set at the bottom of the Government’s preferred option would result in a negligible impact across the economy. A half-way type implementation could result in negative outcomes for these types of workers whereas an hours threshold at 48 hours per week could significantly benefits these workers, as well as other workers across the economy. 
Q2.a: Agency workers should not be entitled to guaranteed hours offers 
when (choose one of the two options below):  

[Y] they already have a contract guaranteeing hours above the threshold specifically in respect of work to be done for one hirer (for example, by their agency)  
 
Q2.b: Please explain your answer  

The consultation notes that agency workers do not typically have contractually guaranteed hours, although some do for example by their agency. Usdaw’s experience is that, across many sites where we organise, agency workers are used in much the same way as directly engaged employees. The key difference is that their contracts offer even lower levels of security than directly employed VHWs and they are much more likely to suffer the impact of zero hours contracts and shift cancellations. In practice, these workers are completing the same roles, undertaking the same work and working next to permanent employees, while receiving much lower certainty over their working hours. The Taylor Review found that, “too many employers and businesses are relying on zero hours, short-hours or agency contracts, when they could be more forward thinking in their scheduling.”
The ease at which employers are able, and in many cases willing, to move work from directly employed staff to agency staff would mean that any lesser provisions for agency workers could lead to a significant reduction in the effectiveness of the provisions. Therefore, we welcome the inclusion of agency staff within the proposed measures. It is essential that agency staff receive the same protection in all areas of the new provisions to stop employers switching their employment model as a method of circumventing the provisions. 
Therefore, we agree with the previously stated view of Thompsons solicitors on this point that the cleanest solution is for the worker to become directly employed by the end-hirer.  This would support the overall policy objective of the new right and would also work well with existing legal provisions for agency workers that kick in at the 12 week point under the Agency Workers Regulations (introduced in 2011).
In the absence of this, and to ensure the right applies effectively to all workers whilst delivering on the Government’s “ongoing commitment to protect the integrity of these policies” from Make Work Pay, the rights must be applied per hirer. At the same time, safeguards must be put in place to stop agency workers being rotated between different hirers in an attempt to avoid the provisions. Whilst there is some protection available, under the Agency Workers’ Regulations, to stop assignments being structured in such a way as to avoid the provisions of those Regulations, this protection, as far as we are aware, would not apply to guaranteed hours provisions. The Government made the correct decision in implementing anti-avoidance measures in this area as part of the Agency Workers Regulations and similar, if not greater, anti-avoidance measures should be applied to Guaranteed Hours. 

Q3.a: For agency workers, which of the following options should the hours 
threshold be:  
[Y] 48 hours per week 
 
Q3.b: Please explain your answer  

The importance of covering agency workers should not be underestimated.  The REC has estimated that there are 1.2 million agency workers across the UK economy, which is a significant part of the UK's workforce.  Furthermore, if agency workers were exempt from these provisions, that would send a clear incentive to employers to change employment structures from permanent staff to agency workers, potentially significantly mitigating the impact of the Bill.

As previously outlined, we do not accept the need for any hours threshold and believe that there should not be one. This would deliver on the wording of the Government’s Manifesto commitment around “Labour will end ‘one sided’ flexibility and ensure all jobs provide a baseline level of security and predictability, banning exploitative zero hours contracts and ensuring everyone has the right to have a contract that reflects the number of hours they regularly work, based on a twelve-week reference period.” As the Act appears to require a threshold to be implemented, Usdaw urges the Government to set the threshold for all purposes at 48 hours per week. 
Agency workers have been used to undermine permanent terms and conditions, hence the justification for the Agency Workers Regulations and the Regulation 7 of the Conduct Regs. Any differential between permanent staff and agency workers is likely to be exploited, therefore the provisions need to be equal between the two. 
Equally, all of Usdaw’s points in response to question one around the disproportionate impact of zero and short hours contracts, as well as the potential for unintended consequences of a threshold below 48 hours, apply to agency workers as well as directly engaged workers. 
 
Q4.a: How long should the initial reference period be for directly engaged 
workers?  

Y 12 weeks (Government-preferred option)  

Q4.b: Please explain your answer   

We refer back to the Government’s manifesto commitment which clearly stated a 12 week reference period, “…ensuring everyone has the right to have a contract that reflects the number of hours they regularly work, based on a twelve-week reference period.” This is the only option with clear democratic legitimacy that must be implemented. Equally, this commitment was reaffirmed following the election through the ‘Next Steps to Make Work Pay’ document which, in relation to the initial reference period, stated without ambiguity, “…the ability to move to guaranteed hours contracts which reflect the hours they regularly work over a 12-week reference period.” Therefore, it is unclear why this question has formed part of the consultation document. 

Recent TUC polling on the experience of insecure work revealed that a large majority of respondents felt very or somewhat positive about the statement “All workers, including those on casual or zero-hours contracts, should be entitled to a contract that reflects their normal hours of work once they have worked for the same employer for 12 weeks.” This was the case for respondents on ZHCs specifically (74 per cent), in insecure work (67 per cent), and in secure work (76 per cent).

There is a long-established provision of defining an average week over a 12-week reference period within the Employment Rights Act 1996, this is found in Section 221, subsection 3 of the 1996 Act. It is therefore something workers and employers are already used to, the right can be enacted relatively quickly whilst offering the ability to smooth of temporary variations in working hours. Furthermore, as employers still have to rely on a 12 week calculation for the purpose of calculating redundancy pay for example, systems should already be set up for this purpose, limiting the administrative costs of such a change.  
A 12-week reference period is crucial to make the right to a guaranteed hours contract work. If the reference period is too long, it undermines the right. If it is too short it could make the right impractical and subject to factors such as seasonal variations in workload. 
The move for holiday pay reference periods to increase from 12 weeks to 52 weeks has made it much more difficult for workers to understand what their average should be, increasing the risk of non-compliance. Furthermore, any expansion of the reference period in this situation will delay an individual’s entitlement to the right. Labour’s Plan to Make Work Pay has clear provisions to ensure that a calculation can be completed from the first 12 weeks of engagement. Expanding beyond 12 weeks for the purposes of guaranteed hours would not enable a calculation during the early stages of employment, again going in breach of the commitments of Make Work Pay. 

Any reference period, even at just 12 weeks, creates a potential for employers to seek to circumnavigate their responsibilities. This possibility has previously been addressed within the Agency Workers Regulations. The Regulations recognise that a loophole could arise if agencies and hirers were permitted to structure assignments so that the same worker could undertake multiple work placements, each fewer than 12 weeks, with the same hirer in close succession. The AWRs contain a provision to recognise, and eliminate, such behaviour. The same anti-avoidance provisions should be put in place for guaranteed hours. As detailed below, if it is deemed that such a provision cannot be implemented without consultation, this could form part of a future consultation on anti-avoidance measures. 
 
Q5.a: How long should the initial reference period be for agency workers?  

Y 12 weeks   
 
Q5.b: Please explain your answer   

Usdaw believes that subsequent reference periods for agency workers should also be 12 weeks and should continue to follow the same principle of measurement already required within the Agency Workers’ Regulations. The AWRs already require agency workers to be given equal treatment after 12 weeks in the role. If the initial reference period was not 12 weeks for agency workers, from 12 weeks to the end of their initial reference period, these workers would face less favourable treatment, something which previous legislation has clearly attempted to tackle. It would be entirely wrong for the Government to introduce a provision which undermines this previous legislation. 

As previously mentioned, the 12 week qualification period for equal treatment is already established within the agency sector and is therefore something which is easy to implement. Equally, the points within our response to question 4b also apply to this area. 

As we will highlight throughout the consultation, it is clear that any decisions  taken around these new rights will significantly impact employer behaviour. This has been previously noted within our response to question 1.d in relation to the impact of the pay between assignment provisions of the Agency Workers’ Regulations. If the Government introduce weaker protections for agency workers, compared to directly employed staff, within the areas covered by the consultation, it will likely lead to a shift away from permanent employment to agency engagement, severely undermining the policy intention of tackling one-sided flexibility.  
 
Q6.a: How long do you think subsequent reference periods should be for 
directly engaged workers?  

Y 12 weeks  
  
Q6.b: Please explain your answer   

A 12 week period is already accepted as a sufficient reference to give a representative view of an individual’s normal hours and earnings, as demonstrated through the Employment Rights Act 1996. Keeping subsequent reference periods at 12 weeks would provide workers with a consistent opportunity for a more stable contract that reflects the number of hours they regularly work, whilst being able to be responsive to changes when those hours increase. 

Usdaw does not want to see a situation whereby employers ‘game the system’ by giving workers a low number of hours over the first 12 weeks of employment, to manufacture a low reference period, before subsequently increasing the number of hours of work. Equally, a longer subsequent reference period could open up the opportunity for employers to manipulate any regularity requirement, through not offering shifts in certain weeks, to avoid an employee gaining entitlement to a guaranteed hours contract. 

The purpose of these provisions was clearly to tackle one-sided flexibility and give workers additional job security. Any weaker provisions for subsequent reference periods would create a clear opportunity for employers to undermine this policy intent. Therefore, we believe that the subsequent reference period should also be set on a 12 week reference period.

Furthermore, a worker may not fully understand an initial guaranteed hours contract or may initially choose to reject it but later change their mind. Equally, and due to the significant imbalance of power within the workplace, they may not feel confident in accepting it until they have protection from unfair dismissal after six months. It is therefore essential that workers are given regular opportunities to secure a guaranteed hours contract, particularly in the first year of employment. 

Q7.a: Should each reference period begin as soon as the previous one 
finishes?  

Y Yes. Each reference period should begin as soon as the previous one finishes.  
 
Q7.b: Please explain your answer   

The government’s commitments in Make Work Pay, which are fully supported by Usdaw, clearly stated, 

“Labour will end ‘one sided’ flexibility and ensure all jobs provide a baseline level of security and predictability, banning exploitative zero hours contracts and ensuring everyone has the right to have a contract that reflects the number of hours they regularly work, based on a twelve-week reference period.

“We have an ongoing commitment to protect the integrity of these policies and
will put in place anti-avoidance measures where necessary.”

Any gap between reference periods is clearly not consistent with this aim. Any gap between reference periods would simply create a system whereby workers were placed back in the current system of one-sided flexibility, with the employer having the power to vary their hours above the contractual minimum. Depending on the ability of employers to game the initial reference period, this contractual minimum could still be at a very low level. As such, through introducing gaps between reference periods, the Government would be failing to tackle one-sided flexibility.

Furthermore, it appears that, whilst the Government is consulting on different levels of threshold between the separate measures of guaranteed hours, right to notice of shifts and right to compensation for cancelled, moved or curtailed shifts, the reference period would apply to all three measures. Therefore, the impact of any gap in between reference periods should clearly be seen as a decision which would be significantly detrimental to the delivery of all measures outlined in this consultation. 

This is one of a large number of potential loopholes which are contained within this consultation. It would be hugely undesirable, and a failure to fulfil the Government’s manifesto commitment, for any of these loopholes to be implemented within these provisions.
 
Q8.a: How long do you think subsequent reference periods should be for 
agency workers?  

Y 12 weeks 
 
Q8.b: Please explain your answer   

Government should not underestimate the willingness or desire of some employers to place workers in more precarious contractual arrangements to avoid their responsibilities under these provisions, thereby undermining good employers and leaving workers without security Nor should agency work be seen, or implied to be, a cheaper and easier way of engaging workers. As previously stated, Government has already legislated, through the Agency Workers’ Regulations, to give agency workers equal treatment after 12 weeks in the role. The provisions under discussion within this consultation provide a clear opportunity for Government to reassert the equal treatment principle and simply mirror across the provisions available to directly engaged workers. This opportunity should be fully grasped.

Any movement to create weaker provisions for agency workers would fly in the face of the current Government’s commitment, as stated above, to protect the integrity of these policies.
 
Q9.a: Should each reference period begin as soon as the previous one 
finishes?  

Y Yes 
 
Q9.b: Please explain your answer 

Our justification for this question is the same as our response to question 7b. 

In particular reference to agency workers, we cannot see the justification for creating unnecessary complexities within the provisions that would allow separate calculations for agency workers as opposed to directly engaged workers. As previously noted, this is likely to create an incentive for employers to shift their employment model away from directly engaged workers towards agency staff. Such a situation would not only, and unnecessarily, make it more difficult for workers to understand their legal rights, it would also bring about an outcome of greater one-sided flexibility, rather than tackling the issue. 
 
Q10.a: Based on the two options highlighted above for directly engaged 
workers, select below which option is preferred.  

[Y] Option A: A weekly distribution requirement.  
 
Q10.b: Please explain your answer   

The Employment Rights Act does not compel the Government to introduce a regularity requirement. It is therefore deeply disappointing that the consultation paper does not include an option for there not to be a regularity requirement within the provisions. Usdaw’s view that no regularity test should be set. This would help to significantly simplify the provisions and make it clear to everyone who is and is not entitled to an offer of a guaranteed hours contract and the other provisions under consultation. 
It is our clear understanding, having been involved in discussions when the Plan to Make Work Pay was developed, that the reference to “regularly” within the “the right to have a contract that reflects the number of hours they regularly work” was dealt with through the 12 week reference period. Put simply, the hours that you regularly work would be the average number of hours you worked in the reference period. There was no expectation that additional regularity requirements would be introduced, and our position is that this proposal is based on a misunderstanding of the manifesto wording.

If a regularity requirement is introduced, this should be done as simply as possible and every effort should be made to ensure that the requirement does not become a target for employers to reach in order to avoid having workers achieve rights at work. Anything which adds further complexities around these provisions would simply create opportunities for workers to fall between the cracks. Usdaw is clear that there is a need to avoid complexities, avoid opportunities for employers to game the system and make the right accessible to all workers. A complex regularity requirement would not ensure the integrity of this policy area. On this basis, if the Government are to introduce a regularity requirement, it should be done in line with Option A, a weekly distribution requirement. 

Usdaw welcomes that the wording around question 15 states that the options are framed around a 12 week qualifying period. For the avoidance of doubt, we must be clear that we do not see any need whatsoever for a regularity requirement within subsequent reference periods, that fact that an individual have reached a subsequent reference period should be deemed as proof of regularity of work. If regularity remained a requirement in subsequent reference periods, this would provide an incentive to agencies and hirers to continually try to avoid the requirements of the provisions through giving less certainty to workers. It is difficult to think of a situation whereby an individual would be worker for an agency/hirer during a subsequent reference period without being deemed a regular worker or being in a situation of relying on those hours. We would not want a situation whereby workers were switched between assignments every six weeks simply for the purposes of avoiding these provisions. 

Usdaw is deeply concerned over the proposal to have both a weekly distribution requirement and a total hours requirement. Primarily, any total hours requirement would disproportionately impact those on lower contractual hours, as the hours requirement would be a higher proportion of their total pay. For example, if the 48 hours across a 12-week initial reference period was implemented, a worker contracted to 12 hours per week but working 16 hours over the reference period, would be reliant on additional hours for a quarter of their total earnings. However, if their employer withheld one hour of work above the contractual minimum during the reference period, they would not be eligible to a guaranteed hours contract, reasonable notice of shifts or compensation for cancelled, moved or curtailed shift. An individual who is reliant on non-contractual hours for a quarter of their earnings is a vulnerable worker, experiencing one-sided flexibility. Therefore, there should be no question that the individual should be protected by the provisions discussed in this consultation. Usdaw therefore firmly believes that an additional total hours requirement is not an acceptable way for the Government to implement the provisions.  

Furthermore an additional total hours requirement would introduce unnecessary complexity to the system, making it much more difficult for employers and workers to understand if someone qualifies for the right. The complexities within the Government’s proposed provisions have been routinely questioned by all stakeholders. Qualification for the provisions should be a simple question of whether someone’s contract is below the threshold, preferably 48 hours per week, and whether they have worked hours in addition to their contract over the previous 12 weeks. The only complexity added to this should be where the Government utilises the provisions available in Section 27BA, part 14 of the Employment Rights Act to, “include provision to take account of time when a worker does not work for a specified reason”. This power has the potential to mirror provisions which are already in place within the Agency Workers Regulations 2010. Under these provisions, a reference period is usually paused when a worker has a break of no more than six weeks for any reason (including most forms of contractual or statutory leave) and returns to the same role with the same hirer. In certain situations, such as maternity, adoption or neonatal care leave, the break counts towards the period. 

Usdaw supports the TUC’s approach in this area which would mean that:

· The reference period and the period over which regularity is assessed for any individual worker should be the same (i.e. the same 12 weeks). 
· Most periods of statutory or contractual leave would pause the clock of this period. 
· The only periods of statutory or contractual leave that would be included would be those that are also included in the 12-week reference period for equal treatment under the Agency Worker Regulations 2010 (e.g. maternity, adoption, or neonatal care leave).70 
· Any weekly distribution requirement as a test for regular working should treat any periods of statutory or contractual leave that do form part of the initial or subsequent reference periods as worked

Usdaw is concerned that, if a regularity requirement is introduced, employees will find it difficult to understand if they have met the requirement. While we accept that information on number of hours worked is now contained within a pay slip, the pay slip will align to the company’s pay periods and is therefore unlikely to align with the individual’s reference period. For example, 73% of Usdaw members are paid four weekly with a further 20% paid monthly. In these situations, it is highly unlikely that pay periods will align to the reference period. Only 6% of Usdaw members are paid weekly, which could align only if the individual starts employment on the same day of the week as the pay reference period commences. Therefore, even if workers are able to access their payslips, this is incredibly unlikely to provide workers with the necessary information for the calculation. Furthermore, Usdaw’s experience is that many workers are no longer able to access their payslip at all, as a result of the complexities of accessing the payslips online. This means that they will have very little information to tell if they have met the threshold, and could provide opportunity for abuse from employers. 

Again, Usdaw agrees with the TUC’s proposal that if the government proceeds with a regularity test, the government should require employers to provide workers with accurate electronic information and records, containing details of their working hours and which would provide workers with an official record to demonstrate where the regularity test had been met. Furthermore, Usdaw calls on Government to look into the proportion of workers who regularly access their electronic payslips, which would be information available to employers. While it may save an employer money to provide payslips in this manner, they are not of use if employees cannot access them.
 
Q11.a: What should the minimum number of weeks be in which a directly 
engaged worker is required to work during the reference period to meet the 
weekly distribution requirement?  (The below options are framed around 
the government’s preference for a 12-week initial reference period. The 
options would scale proportionally for a longer initial reference period.)  
[Y] 6 calendar weeks across a 12-week initial reference period.  
 
Q11.b: Please explain your answer   

As stated in our response to Question 10b, Usdaw does not believe that the Government should introduce a regularity requirement. As there has been no option included within the consultation for there not to be a regularity requirement, we believe that, in the unfortunate likelihood that one will be implemented, this should be done as simply as possible. For that reason, we believe that  a requirement for six calendar weeks across a 12-week reference period is the preferable option of those stated. As also stated within our response to question 10b, the provisions of the reference period should mirror those within the Agency Workers Regulations, so that the period can be paused, or in certain circumstances, have hours added towards it, when the worker is not in work. 

Any option above six weeks for the regularity requirement would make it easier for employers not to offer work in certain weeks just to avoid the regularity requirement, and therefore the provisions under consultation. The Government should take all reasonable measures to ensure that employers are not provided with additional incentives to make work more precarious. 

We strongly object to the inclusion of this measure, and maintain that it is entirely unnecessary, however if there is to be one, we cannot have a situation where employers can avoid the right through offering less certainty to workers.  
 
Q12.a: If there were to be a weekly distribution requirement AND a total hours requirement (as in Option B), what should the total hours requirement be for a directly engaged worker?  (The below options are framed around the government’s preference for a 12-week initial reference period. The options would scale proportionally for a longer initial reference period.)  

[Y] Fewer than 48 hours (in excess of contracted hours) across a 12-week initial 
reference period.  

 
Q12.b: Please explain your answer   

In light of our shared deep concern on the unnecessary levels of complications which have already been added to these provisions, our clear preference is for there to be no regularity requirement. If a regularity requirement, which is not necessary under the Employment Rights Act, is created, our view is that there should be no additional total hours requirement. If one is set, the hours requirement should simply be to demonstrate that additional hours have been worked, and therefore the requirement should be set at one hour. 

The purpose of these provisions is to provide workers with a baseline level of security. Therefore, the starting point should be the level at which workers are relying on additional hours, not how many hours are being worked. As highlighted earlier our response to question 10a, the proposal around an hours requirement does not reflect the proportion of hours which are not guaranteed in the contract. As such, the proposal for an hours requirement would clearly be discriminatory towards protected groups such as women, disabled workers, black workers and young workers. It would also create a loophole  threshold whereby, if, even for a 48 hour requirement, a worker works four hours above their contract every week, the employer would only need to withhold one hour within the 12 week reference period for the individual not to meet the requirement. 

Q13.a: The government proposes that the regularity requirements should scale in the event of longer subsequent reference periods. Do you agree? For example, if the weekly distribution requirement were set at 6 weeks for a 12-week initial reference period, and if subsequent reference periods were 26 weeks long, it would be set at 13 weeks for subsequent reference periods.  

[Y] No, the regularity requirements should not scale in the event of longer 
subsequent reference periods  
 
Q13.b: Please explain your answer   

As stated in the Government’s manifesto commitment, the provisions should ensure that everyone has the right to a contract that reflects the number of hours they regularly work, based on a twelve-week reference period. Therefore all reference periods should be for a period of twelve-weeks. 

If the Government do plan at this stage to introduce longer reference periods, this in itself would make it more difficult for workers to benefit from the provisions. Taking the additional decision to increase the regularity requirement, would mean even fewer workers saw the benefits of the Government’s policy, and potentially even more employers taking steps to avoid the impact of the policy. 

Equally, workers should be able to access a guaranteed hours contract within a reasonable time period from the start of their employment. Extending the length of the reference period would extend the period of time before an individual was able to access a guaranteed hours contract. 
Q14.a: Based on the two options set out above for agency workers, select 
below which option is preferred:  

[Y] Option A: A weekly distribution requirement.  

Q14.b: Please explain your answer   

Our rationale for this response is in line with our response to the same question for directly engaged workers and previous evidence outlining the need to ensure there is no further incentive created for employers to make their workforce model less secure.  

We continue to believe that there should not be a regularity requirement within the provisions. This is the simplest option and one that, even at this point, should be seriously considered. Notwithstanding this, if the Government are to progress with a regularity requirement it should be as simple as possible, avoiding unnecessary complexities. It should also give equal protections to both directly engaged workers and agency workers. 

Agency workers are, by their nature, less likely to meet regularity thresholds and therefore be unable to exercise their rights. Such workers are also more likely to face issues enforcing their rights, with threats that their assignment could be terminated. To strengthen rights, and access to rights, for agency workers, the government should look to require agencies and hirers to provide agency workers with easy to access information on their working hours over the reference period. As previously stated, the current requirements for hours to be contained within a payslip for variable hours workers does not meet this objective as the reference periods are unlikely to match and individuals find it difficult to access their payslip.

Equally, the Government should enact provisions so that the reference period can be paused, or even continue counting, when an agency worker takes certain types of leave. These provisions should mirror those already afforded within the Agency Workers’ Regulations. 

Q15.a: What should the minimum number of weeks be in which an agency worker is required to work during the reference period for a certain hirer to qualify (the weekly distribution requirement)?  (The below options are framed around a 12-week initial reference period. The options would scale proportionally for a longer initial reference period.)  


[Y] 6 calendar weeks across a 12-week initial reference period.  

 
Q15.b: Please explain your answer   

Our basis for this answer is the same as for directly engaged workers. While we do not believe there is a need for a regularity requirement, if it is introduced, it should be for no more than six weeks during a 12-week initial reference period. Setting the reference period at this level would make the right inclusive for those with irregular working patterns, whilst avoiding the presentation of a potential loophole to agencies and hirers. 

Usdaw welcomes that the wording around question 15 states that the options are framed around a 12 week qualifying period. For the avoidance of doubt, we must be clear that we do not see any need whatsoever for a regularity requirement within subsequent reference periods, that fact that an individual have reached a subsequent reference period should be deemed as proof of regularity of work. If regularity remained a requirement in subsequent reference periods, this would provide an incentive to agencies and hirers to continually try to avoid the requirements of the provisions through giving less certainty to workers. If is difficult to think of a situation whereby an individual would be worker for an agency/hirer during a subsequent reference period without being deemed a regular worker or being in a situation of relying on those hours. We would not want a situation whereby workers were switched between assignments every six weeks simply for the purposes of avoiding these provisions. 

Q16.a: If there were to be a weekly distribution requirement AND a total 
hours requirement (as in Option B), what do you think the total hours 
requirement should be for an agency worker?  (The below options are 
framed around a 12-week initial reference period. The options would scale 
proportionally for a longer initial reference period.)  
[Y] Fewer than 48 hours (in excess of contracted hours) across a 12-week initial 
reference period.  


Q16.b: Please explain your answer 
  
In light of our deep concern on the unnecessary levels of complications which have already been added to these provisions, our clear preference is for there to be no regularity requirement. If a regularity requirement, which is not necessary under the Employment Rights Act, is created, our view is that there should be no additional total hours requirement. If one is set, the hours requirement should simply be to demonstrate that additional hours have been worked, and therefore the requirement should be set at one hour for agency workers. 

Please also see our points in response to question 15a in relation to this question. 
 
Q17.a: The government proposes that the regularity requirements should scale in the event of longer subsequent reference periods. Do you agree in relation to agency workers? For example, if the weekly distribution were set at 6 weeks for a 12-week initial reference period, and if subsequent reference periods were 26 weeks long, it would be set at 13 weeks for a subsequent reference period.  

[Y] No, the regularity requirements should not scale in the event of longer 
subsequent reference periods  
 
Q17.b: Please explain your answer   

As stated in the Government’s manifesto commitment, the provisions should ensure that everyone has the right to a contract that reflects the number of hours they regularly work, based on a twelve-week reference period. Therefore all reference periods should be for a period of twelve weeks. 

If the Government do plan at this stage to introduce longer reference periods, this in itself would make it more difficult for workers to benefit from the provisions. Taking the additional decision to increase the regularity requirement, would mean that even fewer workers would see the benefits of the Government’s policy, and potentially even more employers would take steps to avoid the impact of the policy. 
 
Q18.a: Do you think there are examples of temporary need which are not 
related to a specific task or event – and would need to be addressed 
through regulations? 

[Y] No, there are not examples of temporary need that are not related to a specific 
task or event that would need to be addressed through regulations. 
  
Q18.b: Please list examples of temporary need which are not related to a 
specific task or event – and would need to be addressed through 
regulations. Please explain each example 
 
Usdaw does not believe that there are any examples of temporary need which are not related to a specific task or event that would need to be addressed through regulations. 

We are strongly of the view that the sort of situations that are cited can be managed through mechanisms such as collective bargaining and workforce planning. Employers in sectors where Usdaw organises, such as retail and the retail supply chain, do experience changing levels of demand throughout the year, however, currently within many bad or poorly organised employers, the risks and impacts of these changes in demand fall entirely on the workforce. While good employers, who have recognised Usdaw, are able to plan their operations with rotas being prepared four weeks in advance, there are many employers who leave it to the last minute, abusing power to implement one-sided flexibility. 

The provisions allow for collective agreements between employers and trade unions which can be utilised for the kind of one-off situations frequently cited by employers. There should also be wide acceptance of the intent of the Government’s policy to end one-sided flexibility. To deliver this, a fair proportion of the risk caused by changing demand needs to be transferred from workers to employers. The recent Government analysis showing that one in three vulnerable workers faced an average cost of £3,000 per year associated with job insecurity demonstrates the scale of risk which has already been transferred to workers. 

Q19.a: Which calculation method do you think should be used for 
determining the guaranteed hours offer for directly engaged workers?  
[Y] Mean average  

Q19.b: Please explain your answer   

The mean average is currently used for a range of employment related calculations such as holiday pay, working time and average weekly earnings for the purposes of elements such as maternity pay, sick pay and redundancy pay. We are not aware of any examples of calculating a worker’s ‘average’ wage which uses the median measure. In the interests of simplicity, consistency, and ease of implementation, Usdaw believes that the calculation should be based on the mean level. 

Furthermore, Usdaw believes that there is a greater opportunity for employers to game a median system, requiring significantly higher numbers of hours in five weeks of a twelve week reference period and only providing low numbers of hours in the other seven, artificially lowering the median figure. 

As indicated above, any reference calculation needs to mirror the provisions of the agency workers regulations for weeks where hours are not worked during the reference period. 

Q20.a: Do you think employers should have flexibility to determine the 
period over which the hours will be allocated (weekly, monthly, or other)?  

[Y] No, they should not have the flexibility to determine the time period  
 
Q20.b: Please explain your answer   

Usdaw believes that there should be some flexibility to determine the period over which the hours will be allocated, however we do not believe that this flexibility should lie solely with the employer. The default position should always be that workers are offered a weekly hours contract. Variation from this should only be allowed through a collective agreement with a recognised and independent trade union. 

Usdaw is concerned that the provisions afforded within S27BB (3b) are not included within the consultation paper. This section provides the Secretary of State with the power to set out that the days and times, or pattern, of a guaranteed hours contract offer reflects when the qualifying worker worked the reference period hours in the relevant reference period. S27BB (8bi) also states, for terms and conditions in the offer “that, taken as a whole, are no less favourable than the terms and conditions of employment relating to matters other than working hours and length of employment that the qualifying worker had when working for the employer during the relevant reference period.” This provision is again not mentioned within the consultation paper, for reasons that are unclear.

Usdaw believes that this is potentially a strong anti-avoidance measure which would stop employers from deliberately only offering guaranteed hours terms based on shifts which they know a worker could not commit to, such as someone with parental responsibilities being expected to work every night shift. We call on the Government to implement the provision of S27BB (3b) and S27BB (8bi) even without consultation, or if this is deemed impossible, for Government to launch a further consultation on anti-avoidance measures. 

In our response on this question, we do not want to prohibit flexibility that works for both the worker and the employer. For example, we have a range of agreements that operate on a ‘4-on 4-off’ rotating shift pattern. These types of patterns have been agreed on the basis of providing necessary flexibility and security for all parties. Under our proposal, such arrangements could continue to be agreed, however, we would tackle any one-sided flexibility which would put the ability to implement such provisions solely in the hands of the employer. 

As already mentioned within our response, significant learnings should be taken from the implementation of the so called ‘Swedish Derogation’ provisions of the Agency Workers Regulations. As these provisions were implemented, there was a wholesale change within the agency sector for workers to only be provided with contracts of 336 hours per year. While workers were guaranteed only approximately the equivalent of 6 hours per week, they regularly worked more than this. During periods where demand fell, they were simply not offered hours, as they had already worked their annualised contractual hours, but were still tied to the contract of employment, meaning they received zero levels of pay. Usdaw is deeply concerned that, if the hours threshold is set at a low level, employers would simply multiply the threshold by 52 and offer annualised hours contracts on this basis. Once the annualised minimum number of hours have been worked, if demand falls, or even if a manager simply decides for some other reason, an employer could stop offering hours for the remainder of the year yet continue to hold the individual to the contract, leaving them without pay but unable to seek alternative work. 

Q20.c: (if yes) Which of the following time periods should employers be 
able to choose? (select as many as you see fit)  
[Y ] A week  

Q20.d: Please explain your answer   

In line with our response to question 20b, employers should only be able to choose a weekly time period. Having said this there should be a provision for employers to agree with independent and recognised union to utilise a different time period.

Q21.a: If the government were to mandate a time period over which 
employers would need to allocate hours in guaranteed hours offers, what 
do you think this should be?  
[Y ] A week   

 
Q21.b: Please explain your answer   

In line with our responses to question 20b and d, there should be some flexibility in relation to the time period over employers would need to allocate hours in guaranteed hours offers, however this flexibility should not lie solely with the employer. The default position should be that hours are offered on a weekly basis, however there should be a provision for this default to be varied with the agreement of an independent and recognised trade union. 

As outlined above, employers have previously demonstrated that any other option is open to abuse and outcomes could deliver increased levels of insecurity and financial detriment to workers. 

Q22.a: Do you think employers should have the flexibility to use an 
adjustment margin?  

[Y ] Other  
 
Q22.b: Please explain your answer   

The National Minimum Wage Regulations provide a useful framework in this area, allowing a calculation to be rounded up but not down. Similarly, when pro-rata holiday entitlement is calculated, fractional days cannot be rounded down, they must be kept exact or rounded up. Usdaw understands that there may be a desire to not end up with a series of contracts of figures containing multiple decimal points when calculating an average. As such, we believe that employers should be given the flexibility to be able to round up to the nearest whole hour when making a guaranteed hours offer. Any scenario where employers we able to round down the number of hours in an offer would result in workers still facing uncertainty over their regular working hours, something that would be contradictory to the Government’s stated aims of the policy.

Q23.a: Which calculation method do you think should be used for determining the guaranteed hours offer for agency workers?  
[Y ] Mean average  
 
Q23.b: Please explain your answer   

The mean average is currently used for a range of employment related calculations such as holiday pay, working time and average weekly earnings for the purposes of elements such as maternity pay, sick pay and redundancy pay. We are not aware of any examples of calculating a worker’s ‘average’ wage which uses the median measure. In the interests of simplicity, and ease of implementation, Usdaw believes that the calculation should be based on the mean level. 

Furthermore, Usdaw believes that there is a greater opportunity for employers to game a median system, requiring significantly higher numbers of hours in five weeks of a twelve week reference period and only providing low numbers of hours in the other seven, artificially lowering the median figure. 

As indicated above, any reference calculation needs to mirror the provisions of the agency workers regulations for weeks where hours are not worked during the reference period. 
 
Q24.a: Do you think hirers should have flexibility to determine the time 
period over which the hours will be allocated for agency workers? (weekly, 
monthly, other)  
[Y ] No, they should not have the flexibility to determine the time period  
 
Q24.b: Please explain your answer   


Usdaw believes that there should be some flexibility to determine the period over which the hours will be allocated, however we do not believe that this flexibility should lie solely with the hirer. The default position should always be that workers are offered a weekly hours contract. Variation from this should only be allowed through a collective agreement with a recognised and independent trade union. 

Usdaw is concerned that the provisions afforded within S27BB (3b) are not included within the consultation paper. This section provides the Secretary of State with the power to set out that the days and times, or pattern, of a guaranteed hours contract offer reflects when the qualifying worker worked the reference period hours in the relevant reference period. S27BB (8bi) also states, for terms and conditions in the offer “that, taken as a whole, are no less favourable than the terms and conditions of employment relating to matters other than working hours and length of employment that the qualifying 45 worker had when working for the employer during the relevant reference period.” This provision is again not mentioned within the consultation paper. 

Usdaw believes that this is a strong anti-avoidance measure which would stop employers from deliberately only offering guaranteed hours terms based on shifts which they know a worker could not commit to, such as someone with parental responsibilities being expected to work every night shift. We call on the Government to implement the provisions of S27BB (3b) and S27BB (8bi) even without consultation, or if this is deemed impossible, for Government to launch a further consultation on anti-avoidance measures. 

In our response on this question, we do not want to prohibit flexibility that works for both the worker and the employer. For example, we have a range of agreements that operate on a ‘4-on 4-off’ rotating shift pattern. These types of patterns have been agreed on the basis of providing necessary flexibility and security for all parties. 

As already mentioned within our response, significant learnings should be taken from the implementation of the so called ‘Swedish Derogation’ provisions of the Agency Workers Regulations. As these provisions were implemented, there was a wholesale change within the agency sector for workers to only be provided with contracts of 336 hours per year. While workers were guaranteed only approximately the equivalent of 6 hours per week, they regularly worked more than this. During periods where demand fell, they were simply not offered hours, as they had already worked their annualised contractual hours, but were still tied to the contract of employment, meaning they received zero levels of pay. Usdaw is deeply concerned that, if the hours threshold is set at a low level, employers would simply multiply the threshold by 52 and offer annualised hours contracts on this basis. Once the annualised minimum number of hours have been worked, if demand falls, or even if a manager simply decides for some other reason, an employer could stop offering hours for the remainder of the year yet continue to hold the individual to the contract, leaving them without pay but unable to seek alternative work. 

As detailed elsewhere within this response, as well as the TUC’s response to this consultation, agency workers need to be given the same protections as directly engaged workers. This will meet the intent of the Agency Workers’ Regulations while at the same time avoiding any incentive for employers to move away from a directly employed model towards a less secure agency worker model.
 
Q24.c: (if yes) Which of the following time periods should hirers be able to 
choose? (select as many as you see fit)  
[Y ] A week  
 
Q24.d: Please explain your answer   

In line with our response to question 24b, hirers should only be able to choose a weekly time period. Having said this there should be a provision for employers to agree with an independent and recognised union to utilise a different time period.

Q24.e: If the government were to mandate a time period over which hirers 
would need to allocate hours in guaranteed hours offers for agency 
workers, what do you think this this should be?   

[Y] A week   
 
Q24.f: Please explain your answer   

In line with our responses to question 24b and d, there should be some flexibility in relation to the time period over employers would need to allocate hours in guaranteed hours offers, however this flexibility should not lie solely with the employer. The default position should be that hours are offered on a weekly basis, however there should be a provision for this default to be varied with the agreement of an independent and recognised trade union. 

As outlined above, employers have previously demonstrated that any other option is open to abuse and outcomes that could deliver increased levels of insecurity and financial detriment to workers.  

Q25.a: Do you think hirers should have the flexibility to use an adjustment 
margin to tailor the offer to their needs?  

[Y ] Other  
 
Q25.b: Please explain your answer  
 
The National Minimum Wage Regulations provide a useful framework in this area, allowing a calculation to be rounded up but not down. Usdaw understands that there may be a desire to not end up with a series of contracts of figures containing multiple decimal points when calculating an average. As such, we believe that employers should be given the flexibility to be able to round up to the nearest whole hour when making a guaranteed hours offer. Any scenario where employers we able to round down the number of hours in an offer would result in workers still facing uncertainty over their regular working hours, something that would be contradictory to the Government’s stated aims of the policy.

 
Q26.a: Should there be any types of workers that are excluded from the 
right to guaranteed hours? 

[Y] No, there should not be certain types of workers excluded 
 
Q26.b: If yes, please list any types of workers that you think should be 
excluded from the right to guaranteed hours.  

We have answered no.
Q26.c: If no, please explain your answer  

Ending one-sided flexibility was a key commitment in Labour’s Make Work Pay document and subsequently their offer to  “give working people security in their day-to-day lives – this involves banning exploitative zero hours contracts and ending fire and rehire.”  

The inclusion of the excluded worker provision contradicts this commitment  and would be a failure to ban exploitative zero hours contracts. Usdaw calls on the Government to implement the commitments from Labour’s Plan to Make Work Pay in full, including a complete and comprehensive ban on exploitative zero hours contracts.  

Furthermore, an exemption for excluded workers is likely to disproportionately impact workers with protected characteristics. TUC analysis of the Labour Force Survey shows that he majority of Variable Hours Workers in Great Britain—52.4 per cent—are women. BME workers, especially women, are more likely to be a variable-hours worker than white workers. Around 11.9 per cent of BME women workers and 10.8 per cent of BME men workers are VHWs, compared with around 7.8 per cent for white men and 8.5 per cent for white women workers. This research mirrors the findings of Usdaw’s own survey evidence which is detailed within the consultation response. 

The Government’s own evidence shows that 60% of workers on a variable hours contract would prefer a guaranteed hours contract. Again, this is widely backed up in other research. Usdaw’s own survey evidence shows that 84% of those we reported that the total number of hours they work each week does not stay the same answered yes to the question, “Would you accept a contract that reflects the number of hours you work each week?”

We are aware of employer representatives arguing that whole sectors should be excluded from the rights. Usdaw is clear that the sole fact of working in a particular sector does not address the financial insecurity behind the need for these proposals. The key method of addressing this need is through providing workers with financial security over their working hours. Any excluded worker provision will unnecessarily make the provisions more complicated, with employers likely to challenge whether workers fall into the provision or not. 

According to TUC analysis of the LFS indicates that, for those on zero-hours contracts, median total usual hours is 20.0 hours per week and their mean is 21.9 hours per week. This means that for those on ZHC contracts specifically, the mean average is pulled up from the median by those working greater numbers of hours. There is again also considerable variation in this figure amongst those specifically on ZHCs, as shown by the graph below, which notably highlights that around 192,000 of these workers are usually working a total of 16-20 hours per week and around 129,000 are usually working a total of 36-40 hours per week. As such, it is clear that zero hours contracts are being used for large numbers of workers who regularly work  the equivalent of full-time hours. 

Looking at sector specific issues, those sectors arguing for exemptions are the same sectors with widespread use of zero hours contracts. Hospitality (accommodation and food services) workers make up the largest proportion of VHWs overall (17.8 per cent). This is closely followed by health and social work (16.6 per cent), wholesale, retail, and repair of vehicles (12.5 per cent), and education (9.6 per cent). Any exclusion for whole sectors would leave large numbers of workers on exploitative zero hours contracts, something which the Government has promised to ban.

The consultation raises the prospect of workers having multiple contracts at the same employer. Usdaw does not see any desirability or requirement for workers to have multiple contracts with the same employer. Providing an exception for this situation would drive bad employers to set up such arrangements, for no clear justifiable reason beyond avoiding the requirements of the provisions. 

Q27.a: Should there be any specific circumstances in which you think employers should be exempt from the right to guaranteed hours?  

[Y ] No, there are no circumstances in which employers should be exempt  
 
Q27.b: If yes, please list any specific circumstances in which you think 
employers should be exempt from the duty to make guaranteed hours 
offers to qualifying workers.  

We have answered no to this question.
 
Q27.c: If no, please explain your answer  

Exemptions to the duty will create avoidance opportunities and cannot be justified. Where employers are unable to trade, for example,  they should have appropriate insurance in place to cover this type of eventuality. Workers should not be expected to bear the employers’ financial risk of running a business. Employers may seek to include a whole range of circumstances in these exemptions, many of which would be easily dealt with by contingency planning. 

Furthermore, the relevant provision within the Employment Rights Act only appears to potentially apply for workers who are within the relatively short time frame between the end of the reference period and accepting an offer.  Once an offer has been made, a worker should not feel under pressure to quickly accept that offer for fear that it could be withdrawn. 

As already noted in our consultation response, the Employment Rights Act does allow for employers and trade unions to reach collective agreements for specific circumstances. The TUC’s response has highlighted the provisions agreed within the French hospitality sector, an agreement which demonstrates it is possible to reconcile employers’ desire for flexibility with minimum guarantees for workers. 

Q28.a: Should there be any types of agency workers that are excluded from 
the right to guaranteed hours? 

[Y] No, there should not be certain types of agency workers excluded 
 
Q28.b: If yes, please list any types of agency workers that you think should 
be excluded from the right to guaranteed hours.  

We have answered no to this question. 

Q28.c: If no, please explain your answer  

As previously explained within this consultation response, the Government should take significant lessons from the experience of introducing pay between assignment contracts within the Agency Workers Regulations, along with the exploitation of the provisions. Equally, the Government must avoid a situation whereby employers are incentivised to move to an agency worker model at the expense of a directly engaged workforce. 

The rights to guaranteed hours contracts must be implemented consistently for all workers, whether directly engaged or agency workers. 
 
Q29.a: Should there be any specific circumstances in which you think the 
duty to make a guaranteed hours offer to qualifying agency workers should 
not apply? 
 
[Y ] No, there are no circumstances in which the duty should not apply  


Q29.b: If yes, please list any specific circumstances in which you think the 
duty to make a guaranteed hours offer to qualifying agency workers should 
not apply 
 
We have answered no to this question.
 
Q29.c: If no, please explain your answer 
 
There are no circumstances in which it would be reasonable for the duty to make a guaranteed hours offer to qualifying agency workers would not apply. As previously outlined, the provisions should be implemented for all workers, irrespective of whether they are directly engaged or agency workers. Any other situation would create unnecessary complications and potentially result in a move away from directly engaged workers to agency workers, with less security for the workforce. Following the significant issues caused through the Pay Between Assignments provisions of the Agency Workers’ Regulations, it has now been accepted that there should be no equivalent exceptions to those Regulations. Usdaw sees no reason why this should not be the same for Guaranteed Hours. 
 
Q30.a: Do you think there should be any cases where the duty to make a guaranteed hours offer should be placed on the agency or another intermediary instead of on the hirer? 

[Y] Yes, there should be cases where the duty to make a guaranteed hours offer 
should be placed on the agency or another intermediary  
 
Q30.b: If yes, for which types of agency worker do you think the duty to  make a guaranteed hours offer should be placed on the agency or another intermediary instead of on the hirer?   

Usdaw echoes the points raised within the TUC’s response to the question.
 
Q30.c: If no, please explain your answer  

We have answered yes to the question. 

Q31: Are there any other ways in which the right to guaranteed hours would need to apply differently to these types of agency worker? For example, should the regularity requirements relate to the work done by the worker for any hirer while employed by the agency in scenarios where the duty to make a guaranteed hours offer would fall on the agency or another intermediary instead of on the hirer? 

In line with the TUC’s response to this question, and question 30b, we believe that there should be joint and several liability for the duty to make a guaranteed hours offer to call on both hirers and agencies. We urge the government to explore whether the powers provided in the Employment Rights Act 2025 would allow for this. 
As previously outlined within our response, the Government needs to give significant consideration to ensuring that the provisions are implemented in such a way as to ensure that there are no incentives for employers to move to a less secure agency worker model at the expense of directly engaged workers. As such, agency workers should have the same protections as directly engaged workers.

Q32.a: Do you think that our proposals in Part 1 of this consultation, on the 
right to guaranteed hours, will have a particular impact on groups sharing a 
protected characteristic under the Equality Act 2010?   

[Y] Yes  
 
Q32.b: Please explain your answer.  

As already highlighted in our response, the issues behind the proposals in Part 1 of the consultation already have a disproportionate impact on groups of workers sharing a protected characteristic. If implemented properly, and in line with Make Work Pay, the proposals have the potential to significantly improve the lives of these workers. However, if the proposals are implemented in such a way that there are loopholes available to employers, agencies and hirers, it is likely that the proposals will have a negative impact on these groups. Evidence is clear that workers with protected characteristics are disproportionately impacted by the need for a guaranteed hours contracts. Full implementation will benefit them, partial implementation will leave gaps and potential create new issues. 

In our latest survey of over 8,000 members, only 194 members reported being contracted to eight hours or fewer per week. Therefore, any such provision of ‘low-hours’ if set around eight hours per week would effectively be meaningless, not to mention a complete failure to implement the commitments made in Labour’s Plan to Make Work Pay, which the public voted on.  
Any halfway house of a low hours provision that falls somewhere between an incredibly low number and a standard definition of full-time such as 48 hours a week, would create a variety of ‘cliff-edge’ scenarios and unintended consequences. For example, if the low hours threshold is set at 20 hours, this would mean that anyone on a contact greater than 20 hours would not have a statutory right to increase their contractual hours irrespective of how many hours they undertook during a relevant reference period. However, an individual employed on a contract of 19 hours per week would have the right.  
Therefore, in this scenario, this is likely to create an incentive for employers to only offer additional hours to those workers already contracted to greater than 20 hours per week, meaning that those on lower hours contracts would miss out on additional hours above the contractual minimum. As a result, a low hours provision at around or below 20 hours per week could actually perpetuate low hours and low earnings for many workers. The same could be said for anything up to 48 hours per week. Usdaw’s latest survey of over 8,000 members shows that 30% of women are contracted to fewer than 18 hours whereas on 16% of men are on this type of short hours contract. Furthermore, 32% of disabled workers are likely to have such a contract as opposed to 23% of non-disabled workers. 
When looking at an age characteristic, 53% of respondents aged 24 or under are contracted to 18 hours or fewer comparted to 24% of respondents aged 25 and over. 
The disproportionate impact of the current situation is further demonstrated through the TUC’s analysis of the Labour Force survey which found:
· The majority of variable-hours workers—52.4 per cent—are women. Some 39.1 per cent of VHWs are white women and 13.3 per cent are BME women. 
· BME workers, especially women, are more likely to be a variable-hours worker than white workers. Around 11.9 per cent of BME women workers and 10.8 per cent of BME men workers are VHWs, compared with around 7.8 per cent for white men and 8.5 per cent for white women workers. 
· Young workers (aged 16-24) are two-to-three times more likely to be variable-hours workers than older workers of working age. Around 20.0 per cent of workers aged 16-to-24 are VHWs, compared to just 6.2 to 8.4 per cent of workers up to the state pension age. 
· Disabled workers are more likely to be VHWs than non-disabled workers. Around 9.9 per cent of disabled workers are variable-hours workers, compared to 8.5 per cent of non-disabled workers
 
Q33: Is there anything else you want to tell us in relation to Part 1 of this 
consultation, on the right to guaranteed hours?  

Usdaw is deeply concerned over the level of potential complexity which has creeped into these proposals, something which has brought with it a range of potential loopholes which employers may seek to exploit. If policy decisions made on these areas open up opportunities to avoid the provisions, this will undermine the key policy objective to redress the imbalance of power to provide workers with more security. These areas include:

· The hours threshold for a guaranteed hours contract
· The regularity test for weeks worked in a period
· The regularity test for hours worked above contracted hours
· Exemptions for temporary need 
· Ability for employers to offer contracts that differ from a worker’s normal working pattern.
· An adjustment margin for guaranteed hours 
· Exclusion of certain workers from the right to guaranteed hours
· Exemption for employers from the guaranteed hours duty in certain circumstances
· Potentially different regimes for directly engaged and agency workers
· Subsequent reference periods that could be longer than the initial 12-week one
· Gaps between reference periods

At the same time, the Government has not consulted on powers, such as those available under Section 27BB, to deliver anti-avoidance provisions. Usdaw is concerned that employers may seek to make guaranteed offers materially worse than the terms on which the worker is already engaged. We understand that employers have stated that they are unable to detail how they are likely to respond to the provisions until they are in a position to understand the full set of proposals. As such, we believe that anti-avoidance measures should be designed once the full set of policy proposals has been determined. This would deliver on the Make Work Pay Commitment of “We have an ongoing commitment to protect the integrity of these policies and will put in place anti-avoidance measures where necessary.” If it is deemed that such provisions cannot be implemented without a further consultation, then we call on the Government to launch a specific consultation on anti-avoidance measures. 
 
Q34.a: What do you think the hours threshold for the rights to reasonable 
notice and short notice payment should be for directly engaged workers?  

[Y] 48 hours per week 
 
Q34.b: Please explain your answer  

Usdaw does not believe there is any need for an hours threshold for any of the provisions contained within the consultation. Make Work Pay was clear that, “We will ensure all workers get reasonable notice of any change in shifts or working time.” Therefore all workers should be given the protection of reasonable notice of four weeks. 

The Low Pay Commission has found that lack of notice is often down to poor business practice among some employers.  “Stakeholders have told us that some workers are allocated shifts with limited notice which makes it difficult for them to plan their lives or to find other work if needed. By contrast, other employers work hard to plan ahead and give notice of forthcoming requirements, and find that this benefits both the worker and the business.”

Short notice of shifts also has a clear impact on the ability of workers to plan and manage their finances. When asked how often they worry about running out of food before they can afford to buy food, 18.38% of workers who receive one week or less than one week’s notice of shifts reported worried daily or weekly. This fell to 11.22% for workers who receive four weeks’ notice of shifts. Furthermore, when asked how much financial stress affected their wellbeing at work, 36.13% of those receiving one week’s notice of shifts stated either severely or significantly. This dropped to 23.85% for those receiving four weeks’ notice of shifts.

While it is not the sole determinant of financial well-being, reasonable notice of shifts does make a telling difference to an individual’s ability to plan their financial affairs. As such, this provision should be available to all workers.

Usdaw’s evidence, outlined below, shows that the higher an individual’s contractual hours, the more likely they are to receive four weeks’ notice of their shift pattern. This is already business practice and therefore, a low threshold is unlikely to offer notable benefit to employers. Such a provision may simply create unnecessary complications for no real benefit. 


Q35.a: Agency workers should not be entitled to the right to reasonable 
notice and the right to short notice payments when:   

[Y] they already have a contract guaranteeing hours above the threshold 
specifically in respect of work to be done for one hirer (for example, by their 
agency).  

Q35.b: Please explain your answer  

We believe it would be difficult for workers and employers to aggregate work across multiple hirers and would therefore be harder to enforce. 

It is vital that the legislation take account of the role of umbrella companies which are often used by agencies to formally employ the workers they send on assignments. It is vital that the use of these does not provide a loophole allowing agencies and end hirers to avoid their responsibilities. 

It is crucial for this policy to be effective and for the quality of work for agency staff that they are subject to equivalent rules to those for directly engaged workers.
 
Q36.a: What do you think the hours threshold for the right to reasonable 
notice and the right to short notice payments should be for agency 
workers? 

[Y] 48 hours per week 
 
Q36.b: Please explain your answer  

In line with our approach above, we do not believe that there should be an hours threshold with any of the measures contained within this consultation paper. The creation of an hours threshold simply opens the opportunity for cliff-edge scenarios leading to unintended and negative consequences. If an hours threshold is to be implemented, the only way to avoid the majority of unintended consequences is to implement the threshold at 48 hours. 

As previously stated, any weaker provisions for agency workers is likely to lead to a shift away from directly engaged workers towards a less secure agency worker model. This should be entirely avoided. 
 
Q37.a: How much notice should be presumed reasonable for directly engaged workers?  

[Y] 4 weeks  
 
Q37.b: Please explain your answer  

Usdaw’s latest survey of over 8,000 workers shows that 34% of our members currently receive four weeks notice of shift patterns. This clearly demonstrates the ability of employers, even in sectors with fluctuating trade such as retail, to plan ahead for shift patterns. Unfortunately, at the same time, almost a quarter of workers are getting one week or less notice of shift patterns, something which makes it incredibly difficult for them to manage their lives  and their finances.

	 How much notice do you normally get of your rota pattern? 
	Percentage 
	Number 

	4 weeks 
	34.25% 
	2,851

	3 weeks 
	18.55% 
	1,544 

	2 weeks 
	16.44% 
	1,386 

	1 week 
	12.14% 
	1,010

	less than one week 
	13.17% 
	1,096



Looking at those contracted to 18 hours or below, four weeks’ notice of shift patterns remains the most common provision, with 26.52% of workers on these types of contracts receiving four weeks’ notice. This drops to 21.27% for three weeks and 20.63% for two weeks’ notice. At the other end of the scale, for workers on contracts between 35 and 48 hours a week contracts, 46.66% currently receive four weeks’ notice of shift, which drops off sharply to 13.11% receiving 3 weeks’ notice. 

Usdaw organises solely within the private sector, across the retail supply chain, in industries which are typically recognised as having variable demand levels. Despite this, we have been able to negotiate provisions so that four weeks’ notice of shifts is the most common outcome across all levels of contractual hours. 

As highlighted above, workers who receive four weeks’ notice are less likely to report worries about food insecurity or financial issues affecting their well-being at work. This is backed up by research from the United States that found that workers who receive shorter advanced notice, those who work on-call, those who experience last minute shift cancellation and timing changes, and those with more volatile work hours are more likely to experience hunger and housing issues among other hardships.

Research shows that moving to greater notice of shifts improves workers’ well-being, sleep quality and economic security. After the introduction of laws governing shift notice in Seattle, a study of 754 covered workers in the city and a comparison group of several thousand workers at the same set of employers in other large US cities with a similar minimum wage found relative improvements in happiness, sleep quality and material hardship.
 
Q38: In what circumstances do you think longer notice should be required? 
Please explain your answer 

Usdaw believes that the baseline for all circumstances should be set at four weeks’ notice. Such a system will be easy to understand for both workers and employers and effectively enforced. Where sickness, or other short-term absences could be an issue, for most workplaces staffing should be set at such a level that bringing in last minute cover should not be necessary. 

The legislation does provide for exemptions from the statutory protections where there is a collective agreement. Whilst it is likely that there may be some room for such agreements, Usdaw is clear that these agreements should only be available through a recognised trade union with a certificate of independence. The research in the Taylor Review of Modern Employment Practices highlighted that, 'The key factor is an imbalance of power between individuals and employers' and that 'There are bodies and organisations that try and address this power imbalance and prevent it turning into exploitation.  This includes trade unions, business groups and specific enforcement bodies such as the Gangmasters and Labour Abuse Authority.' The imbalance of power in the employment relationship means that such agreements should not be available through so called ‘workforce agreements’ made without the presence of an independent trade union. 
 
Q39: In what circumstances do you think shorter notice should be required? Please explain your answer  

In line with our response to question 38, Usdaw believes that there should be a baseline for all circumstances of notice set at four weeks. Again, we would recognise the potential for collective agreements to vary this where absolutely necessary. It is vitally important that the checks and balances incumbent within collective agreements are available when such agreements are made. Therefore, we do not believe that provisions should allow shorter notice periods without the presence of a collective agreement, reached with an independent and recognised trade union. 
 
Q40.a: How much notice should be presumed reasonable for agency workers?  

[Y] 4 weeks  
 
Q40.b: Please explain your answer  

The Agency Workers Regulations 2010 were introduced to give agency workers the same rights as directly engaged staff after 12 weeks in the role. The purpose of these regulations should not be undermined by the provisions discussed within this consultation. Therefore, agency workers should be given the same four weeks’ notice of shifts as directly engaged workers.

The average length of an agency worker’s assignment was 18 weeks during 2024. This strongly suggests that most agency workers are not being called in for last minute shifts, rather that the work they are undertaking could be anticipated well in advance. The regulations should reflect this norm.
 
Q41: In what circumstances do you think longer notice should be required 
for agency workers? Please explain your answer 

As previously outlined, all workers should be given a baseline of four weeks’ notice of shifts. 
 
Q42: In what circumstances do you think shorter notice should be required 
for agency workers? Please explain your answer 

Usdaw does not believe that there should be a broad legislative provision to enable shorter notice of shifts. As previously outlined, such flexibility should only be available through the presence of a relevant collective agreement.
 
Q43.a: Should there be any types of hirers that should not be liable for 
failing to provide reasonable notice?  

[Y] Yes, certain types of hirers should not be liable for failing to provide reasonable 
notice  
 
Q43.b: (if yes) Please specify any types of hirers that you think should not 
be liable for failing to provide reasonable notice.  

In line with the TUC’s response, vulnerable employers should not be liable for failing to provide reasonable notice.
 
Q43.c: Please explain your answer  

It is important that all workers are entitled to the new rights. It may be appropriate where a vulnerable user commissions care through an agency that responsibility for reasonable notice is with the agency. However, it is vital that this is made clear to the worker concerned so that they know how to enforce their rights. However, Usdaw, in line with the TUC, strongly opposes blanket exemption for end hirers in particular sectors.
 
Q44.a: What timeframe do you think short notice should be for directly 
engaged workers?   

[Y] 7 days  
 
 Q44.b: Please explain your answer  

Workers will need to plan their attendance at work at least 7 days prior to a shift. This includes things such as buying weekly travel tickets and arranging childcare. In reality, cost effective childcare typically needs to be arranged at least seven days in advance. Our response to question 45b shows the difference in financial security between those workers who have had shifts cancelled with fewer than seven days’ notice and those who have not. When asked directly what the impact of cancelled shifts was on their finances, more than one in five of respondents stated that they had to borrow money to cover lost wages. The same proportion stated that they have already had to cover travel costs. 

Our members’ experience is that not only do the financial costs of attending work kick in at least seven days before the shift but that they  also typically become contractually obliged to complete that shift. If they were to fail to attend their shift they would be subject to the disciplinary process. The ability of employers to cancel, move or curtailed shifts with less than seven days’ notice, without full compensation, is a clear demonstration of one-sided flexibility, which the Government is committed to ending. 
 
Q45.a: What timeframe do you think very short notice should be for directly 
engaged workers?   

[Y] There should not be a ‘very short notice’ period  

 
Q45.b: Please explain your answer  

Usdaw believes that full compensation should be due for all shifts cancelled, moved or curtailed within seven days. Therefore, there is no need for a separate regime of very short notice, which would only complicate the provisions. As demonstrated in recent Government research, workers face financial costs as a result of shifts being cancelled. The impact of this can also be seen through Usdaw’s survey of over 8,000 workers. For those who, within the last six months, have had a shift cancelled with less than one week’s notice, 60.32% have had to rely on borrowing to pay everyday bills. For those who have not had a shift cancelled, this figure drops to 38.69%. Equally, 47.36% of those who have had a shift cancelled in the last six months have had to rely on support, such as foodbanks, community kitchens or family and friends to access food. This falls to 24.63% for those who have not had a shift cancelled in the last six months.

It is clear that the financial impact of shifts being cancelled with less than a week’s notice is significant for the workforce. Furthermore, it is unacceptable the workers are facing the costs of employers choosing to cancel these shifts. Therefore, full compensation should be paid to workers for all cancellations which occur with seven days’ notice or fewer.
 
Q46.a: What timeframe do you think ‘short notice’ should be for agency workers? 

[Y] 7 days  
 
Q46.b: Please explain your answer  

The financial impact of cancelled shifts, as descried above, is no different for agency workers compared to directly engaged workers. Agency workers face the same challenges when a shift is cancelled at short notice, including having incurred travel and caring costs and the difficulty of obtaining replacement work. Workers should not be bearing this business risk. 
 
Q47.a: What timeframe do you think ‘very short notice’ should be for 
agency workers?   

[ Y] There should not be a ‘very short’ notice period  
 
Q47.b: Please explain your answer  

As explained above, and verified within the Government’s own data, workers are facing significant costs as a result of employers, agencies and hirers cancelling shifts at short notice. There is no difference in the costs faced by workers if they are engaged through an agency as opposed to being directly engaged. Therefore, there is no justification for a separate ‘very short notice’ provision for agency workers, on the same basis as there being no justification for directly engaged workers. 
 
Q48.a: The short notice payment should be:   

[Y] A percentage of what the worker would have earned from working the shift or 
the relevant hours.  

Q48.b: Please explain your answer  

It is extremely important that workers whose shifts have been cancelled, moved or curtailed at short notice receive full payment for that shift. Once a worker has been scheduled for a shift, they need to be committed to that shift, are unable to seek alternative work. They also need to make plans, such as travel and childcare arrangements, to attend that shift. At the moment, workers are likely to be dealt with under formal procedures for not attending a shift, or completing the hours, which have been added to a rota.  However, employers are regularly able to cancel shifts and hours without consequence. Usdaw’s evidence above has demonstrated the financial impact of cancellations with fewer than seven days’ notice. Equally, when asked how often in the last 12 months workers have been worried about running out of food before being able to buy more, 22.88% of those who have had a shift cancelled with fewer than seven days’ notice reported having these worries weekly or on most days. This fell to 9.51% for those who have not had shifts cancelled. 

Vulnerable workers are clearly not in a financial position to be able to absorb the impact of reduced wages, costs which Government data shows can average £3,000 per year for a third of variable hours workers. 

Having said this, we fully expect that, implementing a right to a normal hours' contract for all workers, at a threshold of 48 hours per week, would significantly reduce the likelihood of shifts and hours being cancelled at the last minute.  Therefore, we do not expect payment for cancelled hours/shifts to be a regular occurrence provided that individuals are given a right to a contract which reflect their normal working hours. The interaction between different elements of the policies within the consultation must be considered within the Government’s options and impact assessments.
 
Q49.a: If the short notice payment were a percentage of what the worker would have earned from working the shift or the relevant hours, what percentage should this be?  

[Y] Other  
 
Q49.b: Please explain your answer  

Should be 100%. See answer to question 48b

Q50.a: If the short notice payment were a percentage of what the worker or agency worker would have earned from working the shift or the relevant hours at the relevant National Living/Minimum Wage rate, what percentage should this be?   

[Y] Other  
 
Q50.b: Please explain your answer  

See answer to question 48b.
 
Q51.a: If the very short notice payment were a percentage of what the worker would have earned from working the shift or the relevant hours, what percentage should this be?  

[Y ] Other 
 
Q51.b: Please explain your answer 

See answer to question 48b.
 
Q52.a: If the very short notice payment were a percentage of what the worker or agency worker would have earned from working the shift or the relevant hours at the relevant National Living/Minimum Wage rate, what should this percentage be?   

[Y ] Other  
 
Q52.b: Please explain your answer  

See answer to question 48b.

Q53.a: Do you think there should be any exceptions to the requirement to make a short notice payment or very short notice payment?   

[Y ] No  
 
Q53.b: If yes, what should these exceptions be?   

We have answered no.

Q53.c: If no, please explain your answer  
For far too long, workers have been expected to bear the risk of an employer doing business. This is fundamentally unfair and should be stopped. The consultation cites examples such as power outages as an incident that may result in an employer no longer having to pay compensation for a cancelled, moved or curtailed shift. This is a risk that typically the worker has less control over than the employer. The only reason the risk has been transferred from the employer to the worker is due to a power imbalance within the relationship. The financial impact on workers of these cancellations can clearly be seen through Usdaw’s survey evidence. 

We cannot foresee a situation where the individual could reasonably be expected to shoulder the financial burden of shifts being cancelled for whatever reason. Equally we believe that requiring employers to make the payment would lead to better time management and fewer shifts being cancelled, moved or curtailed. 
 
Q54.a: Do you think there should be any exceptions to the requirement to make a short notice payment specifically for agency workers?   

[Y] No  
 
Q54.b: If yes, what should these exceptions be?   

We have answered no to this question. 

Q54.c: If no, please explain your answer  

As outlined in response to previous questions, agency workers will be impacted through cancelled, moved or curtailed shifts as much as directly engaged workers. Therefore, they should be given the same protections when agencies and hirers choose to cancel, move or curtail shifts.  Equally, and a previously outlined, any weaker provisions for agency workers could lead to distortions in the labour market where employers shift from having a directly engaged workforce to an agency workforce. This would lead to less security for workers, in contradiction to the stated aims of this policy.
 
Q55.a: Do you think there are any types of hirers who should not be added to tribunal proceedings and potentially held liable for breaches regarding an exception notice?  

[Y] Yes, certain types of hirers should not be added to tribunal proceedings and 
potentially held liable for breaches regarding an exception notice  
 
Q55.b: (if yes) Which types of hirers do you think should not be added to tribunal proceedings and potentially held liable for breaches regarding an exception notice?   

While it is not within the Usdaw’s area of influence, we support the TUC’s response the vulnerable hirers, such as adults requiring care, should not be added to tribunal proceedings.


Q55.c: If no, please explain your answer.  

We have answered yes to this question in support of the TUC’s view of a very limited and specific exception. However, for the avoidance of doubt, we do not believe there should be any exceptions beyond the very limited and specific exception mentioned by the TUC.
 
Q56.a: Do you think there are any types of hirers from whom it should not be possible to recover short notice payments under the Act?  
[Y] Yes, there are certain types of hirers from whom it should not be possible to 
recover short notice payments under the Act 

Q56.b: If yes, from which types of hirers should it not be possible to recover short notice payments under the Act?   

See answer to question 55b 

Q56.c: If no, please explain your answer  

We have answered yes to this question in support of the TUC’s view of a very limited and specific exception. However, for the avoidance of doubt, we do not believe there should be any exceptions beyond the very limited and specific exception mentioned by the TUC.
 
Q57.a: Should the FWA enforce the right to short notice payments?  

[Y] Yes  
 
Q57.b: Please explain your answer.  

Usdaw strongly agrees with the proposal for the Fair Work Agency to enforce the right to short notice payments. While this should operate alongside a clear route to enforcement within the Employment Tribunal, in practice it is likely that it will be disproportionate to expect a worker to pursue small payments of this nature through the tribunal system. If the tribunal system became the only method of enforcement, there would be a risk of the right becoming meaningless as workers would not be in a position to seek enforcement. 

To be able to enforce these rights, the Fair Work Agency must be given adequate resources to pursue individual claims while at the same time taking targeted action on particular sectors or geographical areas where compliance is low. The FWA should also have a policy of close co-operation with trade unions. When a union reports a case, they should be kept informed of how enforcement work is progressing. Equally, when the FWA is undertaking an investigation into an employer, they should contact any union with a recognition or access agreement within that employer. Usdaw has seen examples of enforcement bodies undertaking investigations within employers but failing to talk to the relevant union. A union will be able to provide relevant information to the enforcement agency on behalf of the workforce. 

We agree with the government’s proposal that the six-year claim period should apply to short notice payments in line with the Notice of Underpayment civil penalty regime. 

Q58: Should the FWA impose a penalty where it finds that an employer has failed to make a short notice payment?  
[Y] Yes  
 
Q59.a: What should the penalty amount be?  

[Y] 200% of arrears owed to the worker  
 
Q59.b: Please explain your answer.  

To ensure immediate compliance with the requirement, the fine needs to act as a clear deterrent on employers against failure to make relevant payments. A significant penalty will ensure that rogue or disorganised employers will follow the compensation regime from its introduction. 

We note that the government has proposed in its consultation on the enforcement of holiday pay that the penalty should be 200% of arrears owed. We further note that within that consultation paper, the government argues that this level of penalty is the same as the penalty settings for current enforcement of the minimum wage by the FWA. The Government states, “A 200% penalty strikes a balance between financially penalising businesses that do not comply with the law while also not imposing an excessively high burden on businesses.” Within this consultation, Usdaw has demonstrated the financial cost to workers from short notice shift cancellation, evidence which has been backed up by the Government’s own figures. Failing to compensate for cancelled, moved or curtailed shifts should not be treated as a lesser failure to minimum wage or holiday pay compliance. 
  
Usdaw is concerned that, without an effective fines regime, bad and unorganised employers will simply look to ‘price in’ the risk of getting fined. We do not believe that any possible lack of employer awareness of these new rights is adequate reason for ineffective levels of fines. There has been significant debate on this policy area, and the Government’s intentions, since the General Election in 2024. With the new rights not expected to be implemented until late 2027, employers also have a significant period to be able to implement the measures.  

Usdaw is completely opposed to the Government’s preferred option of a 50% fine as this will not provide an effective deterrent to enable comprehensive enforcement.
 
Q60.a: What should the minimum and maximum penalty amount be?  

[Y] Minimum £100 per case, maximum £20,000 per worker  
 
Q60.b: Please explain your answer  

It is unlikely that fines would hit above £5,000 except in the most extreme circumstances. However, it is important that the government does not send a signal that making compensation payments for cancelled, moved or curtailed shifts is less important than paying the minimum wage. The maximum penalty for underpayment of the minimum wage is currently £20,000 and has been since 2014. We therefore think the maximum payment should sit at this level. 

There is also a strong case for reviewing this maximum figure given that it has applied to minimum wage cases since 2014 and been strongly eroded by inflation. Had the maximum penalty been uprated by inflation every April since it was set at the current £20,000 level, in a similar manner to many benefits, it would have been nearing £30,000 by April 2026.
 
Q61: Is there anything else you want us to take into account in relation to Part 2 of this consultation, on reasonable notice of shifts and payment for shifts cancelled, moved or curtailed at short notice?  

Usdaw is concerned that the proposal is to limit the FWA’s enforcement role to short notice payments. We urge the government to consider further giving the FWA a remit for offering guaranteed hours contracts and providing notice of shifts as well. It is vital that observing these new rights becomes the norm. Having the FWA identifying areas of the labour market where this is not the case could be hugely valuable. The three policy areas are clearly linked and an employer failing in one area is likely to be failing across all three. We cannot have a situation whereby the FWA is aware of a lack of compliance across all three areas yet only able to take enforcement action within one. 

There will be particular challenges with individuals proving to an employment tribunal, when their case eventually gets there, that they have suffered financial loss as a result of a lack of notice. The ability of the FWA to remind employers of their responsibilities in this regard could be decisive.
 
Q62.a: Do you think that the proposals in Part 2 of this consultation, on reasonable notice of shifts and short notice payments, will have a particular impact on groups sharing a protected characteristic under the Equality Act 2010?   

[Y ] Yes  
 
Q62.b: Please explain your answer.  

It is notable that many of the issues covered in this consultation particularly impact those with protected characteristics. Usdaw’s survey evidence from over 8,000 members shows that whilst 40.42% of male respondents receive four weeks’ notice of their shifts, this figure falls to 31.27% for female respondents. The same survey shows that 33.90% of Black Workers receive one week’s notice or less of their shift patterns, compared to 23.95% of white workers. 

When looking at shift cancellations, 21.49% of non-disabled members reported that within the last six months they have had a shift cancelled with less than one week’s notice. This figure rose to 27.17% for disabled workers. For young workers, aged 18-24, 29.87% reported that within the last six months they have had a shift cancelled with less than one week’s notice. This figure fell to 18.49% for workers aged 55 to 64. 

Usdaw is clear that, if implemented in full alignment with the aims of Labour’s Plan to Make Work Pay, the proposals contained within Part 2 of this consultation can have a significant and beneficial impact on groups sharing a protected characteristic. However, halfway measures, including limitations on the hours threshold, short compensation windows or low compensation payments will not have a beneficial impact and could actually make life worse for these workers. 

Q63.a: Should the government amend the Conduct of Employment  Agencies and Employment Businesses Regulations 2003, to require relevant entities to share information they need to comply with their duties under the zero hours measures?  

[Y ] Yes, the government should amend the Conduct Regulations  

Q63.b: Please explain your answer  

Usdaw believes that this measure would help to improve compliance.  
 
Q64: Is there anything else you want us to take into account in relation to Part 3 of this consultation, on amending the Conduct of Employment Agencies and Employment Businesses Regulations 2003 in respect of the zero hours measures?  
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